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Promotion of Caitlin Wu

Allegations

The disclosure alleged that, on 5 December 2016, Ms Caitlin Wu was promoted into the position of
National Court Framework Registrar, for which she did not hold the advertised essential role
requirement of being admitted as a practitioner of the High Court or the Supreme Court of a State or
Territory of Australia.

Relevant evidence

Vacancy notice 10690165, as provided by you, listed “admission as a practitioner of the High Court
or the Supreme Court of a State or Territory of Australia” as an essential role requirement for the
advertised position.

According to materials provided by Ms Wu in support of her application for the position and your
further evidence, Ms Wu did not have, and was not eligible to hold, a practicing certificate when
appointed to the position.

Eligibility for admission was not addressed in the selection report, nor in the letter of offer to Ms
Wu.

When this was put to you and the FCA for comment, the FCA confirmed that, at the time of
recruitment:

a. Ms Wu was not admitted as a legal practitioner;

b. There was nothing to suggest that, at that time, Ms Wu had completed nor commenced a
Practical Legal Training program or equivalent; and

c. The consideration by the selection panel about Ms Wu'’s eligibility was “limited to her having
graduated...in 2014 with a Bachelor of Laws and her intention to enrol and become admitted
in2017”

Relevant legislation

Section 10A of the Public Service Act 1999 (PS Act) sets out the APS Employment Principles.
Relevantly, paragraph 10A(1)(c) of the PS Act recognises that the APS is a career-based public service
that makes decisions relating to engagement and promotion that are based on merit, Forthe
purposes of paragraph 10A(1)(c) of the PS Act, subsection 10A(2) of the PS Act sets out the
circumstances in which a decision relating to engagement or promotion is based on merit.

Adverse findings concerning the recruitment of processes of the FCA

On the basis of the relevant evidence | have considered, | have found on the balance of probabilities
that Ms Wu did not hold an essential qualification for the position and that no reasonable efforts
were made throughout the selection process to determine whether she was eligible to be admitted
to practice.

| therefore have found on the balance of probabilities that the recruitment process that ultimately
led to the FCA promoting Ms Wu into this position did not have comply with the APS Employment
Principles under subsection 10A(2) of the PS Act in one or more the following respects:

a. All eligible members of the community were not given a reasonable opportunity to apply to
perform the relevant duties, because:
i if admission as a legal practitioner was not essential for performance of the role,
listing it as an essential requirement in the advertisement may have precluded other
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members of the community with the same qualifications as Ms Wu from applying
for the position.

b. An assessment was not made of the relative suitability of the candidates to perform the
relevant duties, using a competitive selection process, because:

i. admission as a legal practitioner is listed as essential for performance of the role,
but does not appear to have been considered as part of the selection process.

c. The assessment was not based on the relationship between the candidates’ work-related
qualities and the work-related qualities genuinely required to perform the relevant duties,
because:

i. admission as a legal practitioner was listed as essential for performance of the role,
i.e. as a work-related quality genuinely required to perform the relevant duties. Ms
Wu did not have this work-related quality, and was selected over a field of
candidates all of whom did have this work-related quality.

d. The assessment did not focus on the relative capacity of the candidates to achieve outcomes
related to the relevant duties, because:

i.  the position description notes that the position “requires the occupant to perform
statutory legal functions ... therefore, legal qualifications and admission as a
practitioner ... is essential”. Ms Wu was not admitted as a legal practitioner but was
selected over a field of candidates all of whom were admitted as legal practitioners.

On the basis of the evidence | have considered, | have made a finding that the APS Employment
Principles were not followed in relation to the recruitment process that led to the promotion of Ms
Wu because either:

a. the role was incorrectly advertised as having an essential requirement, which potentially
precluded eligible members of the community from applying for the position; or

b. a candidate who did not meet an essential requirement of the role was engaged over
numerous candidates who did meet this requirement.

I also found that the relevant employment practices of the FCA were therefore in contravention of
section 10A of the PS Act, and that disclosable conduct, within the meaning of item 1 of the table in
subsection 29(1) of the PID Act, had therefore been engaged in by the FCA on the basis that the
relevant employment practice of the FCA in relation to the engagement of Ms Wu was conducted in
contravention of the PS Act, being a Commonwealth law.

| note for completeness that | have drawn a distinction between the process concerning Ms Wu, and
that concerning Mr Muscat, in which similar allegations had been made. This was on the basis that:

a. in Mr Muscat's case, there was a clear pathway to eligibility within a reasonable time after
the recruitment process, which was signalled in his application and CV; and

b. it was reasonable to expect that other members of the community who had an anticipated
date for admission to legal practice in the very near future would have felt it was open to
them to apply for the position.

| therefore made no adverse findings of disclosable conduct in relation to that recruitment process.

Recommendations
In response to my adverse findings concerning the recruitment practices of the FCA, | recommend:
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